HE PLACE FIR

PLAINTIFF LIEN RESOLUTION COUNSE

Lien Resolution “Town Hall”



Presented by: David L. Place, Esq.

& Supreme Court of Kentucky

& U.S. Federal District Court for the Eastern District of Kentucky
& U.S. Federal District Court for the Western District of Kentucky
® U.S. Court of Appeals for the Fourth Circuit

& U.S. Court of Appeals for the Sixth Circuit

& Supreme Court of the United States of America

Mr. Place exclusively assists personal injury victims and plaintiff counsel with complex lien resolution problems using his
more than 20 years of subrogation experience to ensure the settlement dollars created by the trial attorney are protected.
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29 U.S.C. §1024(b)(4)

“The administrator shall, upon written request of any participant or
beneficiary, furnish a copy of the latest updated summary, plan
description, and the latest annual report, any terminal report, the
bargaining agreement, trust agreement, contract, or other instruments
under which the plan is established or operated. The administrator may
make a reasonable charge to cover the cost of furnishing such complete
copies. The Secretary may by regulation prescribe the maximum amount
which will constitute a reasonable charge under the preceding sentence.’



paveadt 29 U.S.C. §1024(b)(4)

“The administrator shall, ..”"

In the application of this statutory obligation the federal bench has universally agreed that "administrator”
is a term of art and only means the “Plan Administrator.”

“The statutory language is clear and unambiguous, and admits of no other interpretation.”
» McKinsey v. Sentry Ins., 986 F.2d 401, 404 (10th Cir. 1993) (citing Griffin v. Oceanic Contractors, Inc, 458 U.S. 564, 571 (1982)

s Tetreault v. Reliance Standard Life Ins. Co., 769 F.3d 49, 59 (1st Cir. 2014)

*

% Coleman v. Nationwide Life Ins. Co., 969 F.2d 54, 62 (4th Cir. 1992), as amended (July 17, 1992)

*

s Moran v. Aetna Life Ins. Co., 872 F.2d 296, 299-300 (9th Cir. 1989)
s Davis v. Liberty Mut. Ins. Co., 871 F.2d 1134, 1138 (D.C. Cir. 1989)
% Allena Burge Smiley v. Hartford Life and Accident Insurance Company, et. a/, No. 15-10056 (11th Cir. 2015)

*



sty Anthem 2018 Bollerplate

Plan Administrator
The person or entity named by the Plan Sponsor to manage the Plan and answer questions about Plan
details. The Plan Administrator is not the Claims Administrator.

Plan Sponsor
The legal entity that has adopted the Plan and has authority regarding its operation, amendment and

termination. The Plan Sponsor is not the Claims Administrator.




paveadt 29 U.S.C. §1024(b)(4)

“upon written request of any participant or beneficiary ...

“The term ’‘participant’ means any employee or former employee of an employer, or any member or
former member of an employee organization, who is or may become eligible to receive a benefit of any
type from an employee benefit plan which covers employees of such employer or members of such

organization, or whose beneficiaries may be eligible to receive any such benefit”
> 29 U.S.C. §1002(7)

"The term ‘beneficiary’ means a person designated by a participant, or by the terms of an employee
benefit plan, who is or may become entitled to a benefit thereunder”
> 29 U.S.C. §1002(8)

% The request does not need to be made by certified or registered mail.
% The statute does not specifically authorize an agent or attorney to send this request.



paveadt 29 U.S.C. §1024(b)(4)

“furnish a copy of the latest updated summary, plan description, and the
latest annual report, any terminal report, the bargaining agreement, trust
agreement, contract, or other instruments under which the plan is
established or operated.”

“» The purpose of this extremely broad language is to allow the plan member to fully understand how
the plan is “established and operated” so that they can effectively participate, receive all their benefits,
and to understand their rights and responsibilities.

< The definition of “other instruments under which the plan is established or operated” includes the
agreements between the ERISA plan, the Third Party Administrator (TPA) and the recovery vendor.

% Administrative Services Agreements (ASA)
> Shaver v. Operating Eng'rs Local 428 Pension Trust Fund, 332 F.3d 1198, 1202 (9th Cir. 2003)
>  Heffner v. Blue Cross and Blue Shield of Alabama, Inc., 443 F.3d 1330, 1343 (11th Cir. 2006)
» Michael v. American International Group, Inc, No. 4:.05CV02400 ERW, 2008 WL 4279582 (E.D. Mo. 2008)
> Grant v. Eaton, S.D.Miss, Civil Action No. 3:10CV164TSL-FKB (2013)



g3t Sample Request

THE PLACE FIRM THE PLACE FIRM

PLAINTIFF LIEN RESOLUTION COUNSEL PLAINTIFF LIEN RESOLUTION COUNSEL

David L. Flace, Esq Licenzed in Fenmcky Licensed in Fenmcky

(((Cucrent Date)))
Pleasze forward these materials to David L. Place Esq., The Place Firm, PLLC, 1811 N. Dixie

PLAN ADMINISTRATOR Ave. Suire 104, PMB #106, Elizabethtown, KY 42701-5564.

(((Plan Name)))

(((Plan Address))) Thank von,

Re: (((Plan Participar

((Employer Group)))
(((Date of Accident)))

Plan Participant,/Beneficiary Plan Participant,/Beneficiary
Dear Plan Administrator: Print Signatnre

Pugsnant to my right as a participant and beneficiary of the above referenced plan I respectfully request copies
of the following materials:

* Copies of the Summary Plan Description (SPD), Master Plan Document (MPD), any and all other
Plan Documents relating to this plan participant’s health insurance from the year preceding the date
of loss until present.

The Form 5500 for the plan from the year preceding the date of loss until present, with all schednles
attached.

An itemization, including d.iagnoais.-"'procedmal codes and/or ICD-9 codes, for all alleped medical
benefits provided which relate to the above referenced date of loss

The latest anmal report, any terminal report, the bargaining agreement, trust agreement, contract, or
other instraments under which the plan is established or operated.

Administrative Services Contract (ASA) between the Plan and any Third Party/Claims Administrator
and between the Third Party/Claims Administrator and (if any) Subrogation/Reimbussement
Recovery Vendors from the vear preceding the date of loss until present.

Copies of all contracts inclnding. but not imited to: Insurance contracts, Stop Loss Contracts, Health
Insurance Contracts, Insnrance Intermediary Services Contracts, and Administrative Services
Contracts serving Plan participants plan from the year preceding the date of loss until present.
Copies of the Summary of Material Modifications (SMA) statements from the year preceding the date
of loss until present.

Amendments to the Plan Documents (incliding, but not limited to the Snmmary Plan Description)
from the year preceding the date of loss natil present.

This request is being made by the plan participant pugsnant to 20 US.C § 1024(b)(4). Be advised that failure
to provide these materials within thirty (30) days may result in a fine of 3110.00 per day. 29 US.C. §
1132(c)(1)(b) & 29 CFR § 2575.502¢-1.

1811 N. Dixie Ave. Suite 104 PMB #106 Elizabethtown, Kentucky 42701 1511 . Dixie Ave. Snite 104 PLIE #106 Elizabethtown, Kentacky 42701
Phone (270) 370 — 3317 Lotake@itheplaceficog com Fax (270) 246 - 9933 Phone (270) 370 — 3317 Lutake/@theplaceficon com Fax (270) 246 - 9933




pagsdis Requested Materials

Copies of the Summary Plan Description (SPD), Master Plan Document (MPD), any and all
other Plan Documents relating to tlus plan participant’s health insurance from the year
preceding the date of loss until present.

The Form 5500 for the plan from the year preceding the date of loss until present, with all
schedules attached.

An itemization, mncluding diagnosis/procedural codes and/or ICD-9 codes, for all alleged
medical benetits provided which relate to the above referenced date of loss

The latest annual report, any terminal report, the bargaining agreement, trust agreement,
contract, or other mnstruments under which the plan is established or operated.

Admuinistrative Services Contract (ASA) between the Plan and any Third Party/Claims
Administrator and between the Third Party/Claims Admunistrator and (if  any)
Subrogation/Reimbursement Recovery Vendors from the vear preceding the date of loss until

present.

Copies of all contracts mcluding, but not limited to: Insurance contracts, Stop Loss Contracts,
Health Insurance Contracts, Insurance Intermediary Services Contracts, and Administrative
Services Contracts serving Plan participants plan trom the vear preceding the date of loss until
present.

Copies of the Summary of Material Modifications (SMM) statements from the year preceding
the date of loss until present.

Amendments to the Plan Documents (including, but not hmited to the Summary Plan

Description) trom the yvear preceding the date of loss until present.




paveads 29 UJ.S.C. §1132(c)(1)(B)

"ADMINISTRATOR'S REFUSAL TO SUPPLY REQUESTED INFORMATION; PENALTY FOR FAILURE TO PROVIDE ANNUAL REPORT IN
COMPLETE FORM

Any administrator ... who fails or refuses to comply with a request for any information which such
administrator is required by this subchapter to furnish to a participant or beneficiary (unless such failure
or refusal results from matters reasonably beyond the control of the administrator) by mailing the
material requested to the last known address of the requesting participant or beneficiary within 30 days
after such request may in the court’s discretion be personally liable to such participant or beneficiary in
the amount of up to $100 a day from the date of such failure or refusal, and the court may in its
discretion order such other relief as it deems proper. For purposes of this paragraph, each violation
described ... with respect to any single participant or beneficiary, shall be treated as a separate
violation.”



pareddy 29 CFR § 2575.502c¢-1

“Adjusted civil penalty under section 502(c)(1)

In accordance with the requirements of the 1990 Act, as amended, the maximum amount of the civil
monetary penalty established by section 502(c)(1) of the Employee Retirement Income Security Act of
1974, as amended (ERISA), is hereby increased from $100 a day to $110 a day. This adjusted penalty
applies only to violations occurring after July 29, 1997

Law v. Ernst & Young, 956 F.2d 364, (1st Cir. 1992)

Gorini, 94 Fed. Appx. 913, (3rd Cir. 2004)

Bartling v. Fruehauf Corp.29 F.3d 1062, (6th Cir.1994)

Leister v. Dovetail Inc, 546 F.3d 875, (7th Cir. 2008)

Brown v. Aventis Pharma., 342 F.3d 822, (8th Cir. 2003)

Daughtrey v. Honeywell, Inc, 3 F.3d 1488, (11th Cir.1993).

Huss v. IBM Medical Plan, No. 07 C 7028, (N.D Dis. Ill. Nov. 4, 2009)
Harris-Frye v. United of Omaha, (E.D. Tenn. Sept. 21, 2015)

/ K/ K/ K/ K/ K/ K/ K/
000 000 000 000 000 000 000 000
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THE PLACE FIRN IRS Form 5500

Form 5500 Annual Return/Report of Employee Benefit Plan

Depa
Internal

» Complete all entries in accordance with
the instructions to the Form 5500,

This Form Is Open to Public
Inspection

Part] | Annual Report Identification Informat

Fos r fiscal nd
I "amu iemployer plan | a multiple-employer plan
mployer information in accordanc
r a single-employer plan
B This returnireport is: [[] the first returieport
i r an amended returnireport

9a Plan funding arrangement (check all that apply) 9b Plan benefit arrangement (check all that apply)
(1) Insurance (1) Insurance

C Ifthe planis & co

x if fil

(2) Code section 412(e)(3) insurance contracts (2) Code section 412(e)(
(3) Trust (3) - Trust
(4) ~ General assets of the sponsor (4) General assets of the sponsor

Part |l | Basic Plan Information—enter all requested informatio
1a Name of plan

Caution: A penalty for the late or incomplete filing of this returnireport will be assessed unless reasonable cause is established.

g instructions. |
his return! E 0 my k d orrect, and complete

All the boxes are checked?

Signature of plan administrator ter name of individual signing as plan administrator

| Signature of employer/plan sponsor Enter name of individual signing as employer or plan sponsor

Signature of DFE K
For Paperwork Reduction Act Notice, see the Instructions for Form §500. Form 5500 (2018)
v, 171027




THE PLACE FIRN SPD vs MPD

“Justice SCALIA, with whom Justice THOMAS joins, concurring in the judgment

| agree with the Court that § 502(a)(1)(B) of the Employee Retirement Income Security Act of 1974
(ERISA), 29 U.S.C. § 1132(a)(1)(B), does not authorize relief for misrepresentations in a summary plan
description (SPD). | do not join the Court's opinion because | see no need and no justification for

saying anything more than that”
CIGNA v. Amara, 131 S. Ct. 1866 (U.S. 2011)

“We have made clear that the statements in a summary plan description ‘communicat[e] with
beneficiaries about the plan, but . . . do not themselves constitute the terms of the plan'’
U.S. Airways v. McCutchen, 133 S. Ct. 1537(2013) citing C/GNA v. Amara, 131 S. Ct. 1866 (2011)



LY \A/ords Matter

“[Tlhe provisions of this title . . . Shall supersede any and all state laws in so far as they may now or
hereafter relate to any employee benefits plan.”
29 U.S.C. § 1144(a)

“PERSONS EMPOWERED TO BRING A CIVIL ACTION- A civil action may be brought—

by a participant beneficiary, or fiduciary (A) to enjoin any act or practice which violates any provision of
this subchapter or the terms of the plan, or (B) to obtain other appropriate equitable relief (i) to redress
such violations or (ii) to enforce any provisions of this subchapter or the terms of the plan; ..

29 U.S.C. § 1132(a)(3); ERISA §502(a)(3)

If it is not in the language, then they can't do it!



gdeedls  Funding Status

Self-Funded Plan: An insurance arrangement in which the employer assumes direct financial
responsibility for the costs of enrollees’ medical claims. Employers sponsoring self-funded plans
typically contract with a third-party administrator or insurer to provide administrative services for the
self-funded plan.

Fully Insured Plan: An insurance arrangement in which the employer contracts with a health plan that
assumes financial responsibility for the costs of enrollees’ medical claims

“[ERISA] exempts self-funded plans from state Self-Funded Fully-Insured
insurance laws, including reserve requirements, Plans Plans
mandated benefits, premium taxes, and

. . . UPTO
consumer protection regulations. 8% Porenma

"2013 Employer Health Benefits Survey,” Kaiser
Family Foundation, August 20, 2013

20% fixed cost 100% fixed cost




THE PLACE FIR) Exceptions

“The Exception of Certain Plans - The provisions of this subchapter shall not apply to any employee
benefit plan if

(T)such plan is a governmental plan (as defined in section 1002(32) of this title);

(2)such plan is a church plan (as defined in section 1002(33) of this title);"

29 U.S.C. §1003(b)

“The term “governmental plan” means a plan established or maintained for its employees by the
Government of the United States, by the government of any State or political subdivision thereof, or by
any agency or instrumentality of any of the foregoing...

29 U.S.C. §1002(32)

“The term “church plan” means a plan established and maintained ... by a church or by a convention or
association of churches which is exempt from tax..."
29 U.S.C. §1002(33)



HE PLACE FIR

PLAINTIFF LIEN RESOLUTION COUNSE

Plan Funding

Type of Administration

The Plan is a self-funded welfare Plan and the administration is provided through one or
more third party administrators.

Central Bancompany, Inc. Welfare Benefit Plan
Employer ID: 43-0959114
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gt The Recovery Agent

L)

0

» Typically not attorneys

Well aware of the law — but in a scripted sense

Large file loads

Motivated to settle — have monthly/quarterly recovery goals

Personal animosity greatly impacts ability to resolve

Typically cost of litigation is paid by the recovery vendor and not the employer group or TPA.
If reducing fee or waiving costs for client make sure recovery agent knows.

J
000

WS

*%

WS

%

WS

%

WS

%

WS

%

% The recovery agent only cares about the numbers.
% Total settlement
% Total Fees
% Total Costs
< Total out of pockets
% Other liens
% Lump sum vs. structure
“ Amount apportioned to plan participant
< Amount apportioned for medical damages



g3 Audit & Dispute

< Recovery vendor is not in control of bills so mistakes are common.
* Inability to parse individual bills can be helpful.
»Medical Malpractice — What would have been incurred regardless of malpractice?
»Pre-existing — Treatment is partially related to previous injuries.
“* Much easier for recovery agent to remove unrelated bills than it is to obtain approval for a reduction.
< ERISA plans can only recover for medical benefits that are a result of the subject injury.
< If you are not claiming an injury as an element of damages then the ERISA group can't recover for
that particular charge.
<+ Don't burn the candle at both ends. If you claim the bills in the underlying case, don't try and tell
the recovery agent they don't relate — this is the number one thing they are expecting.
“ If plaintiff has multiple healthcare plans be sure to compare the claim summaries to verify no

duplicate payments.



gl Attorney Liability

“[TThe claims against the Attorney Defendants are cognizable because they hold the settlement
proceeds in trust or possess the funds.”

1ndeed, 'the most important consideration is not the identity of the defendant, but rather that the
settlement proceeds are still intact, and thus constitute an identifiable res that can be restored to its
rightful recipient.”

% Publix v Figareau 2019 WL 6311160 (M.D. Fla. Nov. 25 2019)
» Treasurer, Trs. of Drury Indus., Inc. Health Care Plan v. Goding, 692 F.3d 888 (8th Cir. 2012)

Personal Exposure is limited to the specific fees earned on the particular case. If those funds are
disbursed (not co-mingled) then the Montanile rationale also applies to the attorney.



MEDICARE HEALTH |NSURANCE

Name/Nombre

John Doe

Medicare Number/Numero de Medicare

0XX0-X11-ZZ299 |
Coverage starts/C obertura empilezra

Entitlied to/Con derec ho a

HOSPITAL (PART A) 02-01-2018
(PART B) 02-01-2018

MEDICAL

Resolution & Disbursement



JUSTICE.GO
Philadelphia Personal Injury Law Firm
Agrees to Start Compliance Program and

BT LM Reimburse the United States for Clients’
DEPARTMENT Medicare Debts
o/ JUSTICE Departm

“When an attorney fails to reimburse Medicare, the United States can recover from the
attorney—even if the attorney already transmitted the proceeds to the client,

“Congress enacted these rules to ensure timely repayment from responsible parties, and we
intend to hold attorneys accountable for failing to make good on their obligations.”



Audit & Dispute

“ Contact Medicare noting which claims are not related and why.

“ If the injury claimed is complex in nature, provide medical records to
support your dispute

“ Hospital Acquired Conditions
* |s unrelated care “"bundled” with related care?

“ Do not use a highlighter as Medicare scans their documents in and thus
highlighting does not show up.

“ Don't forget to send your Correspondence Cover Sheet.



THE PLACE FIRN Hospital Acquired Conditions

HAC 01 Tab - Foreign Object Retained After Surgery ICD-10-CM diagnosis code list > S p eCl fl C Ite m S/ | C D > 1 O CcO d €S

HAC 02 Tab — Air Embolism ICD-10-CM diagnosis code hist 3

HAC 03 Tab - Blood Incompatibility ICD-10-CM diagnosis code list th at M ed ICare S h ou | d N Ot h ave
HAC 04 Tab - Stage III and IV Pressure Ulcers ICD-10-CM diagnosis code list 3 id

HAC 05 Tab - Falls and Trauma ICD-10-CM diagnosis code list p s

HAC 06 Tab - Catheter-Associated Urinary Tract Infection (UTI) ICD-10-CM diagnosis

code list

HAC 07 Tab — Vascular Catheter-Associated Infection ICD-10-CM diagnosis code list > Ap p |y fa Cts Of S pec i-ﬁ C case an d

HAC 08 Tab - Surgical Site Infection (55I)-Mediastinitis Following Coronary Artery

Bypass Graft (CABG) ICD-10-CM diagnosis and ICD-10-PCS procedure code lists I 1

HAC 09 Tab — Manifestations of Poor Glycemic Control ICD-10-CM diagnosis code list eXt ra p O | ate fro m th IS | | St W h en
HAC 10 Tab - Deep Vein Thrombosis (DVT)/Pulmonary Embolism (PE) with Total d iS p u ti n g

Knee or Hip Replacement ICD-10-CM diagnosis and ICD-10-PCS procedure code lists
HAC 11 Tab - Surgical Site Infection (5SI) Following Bariatric Surgery ICD-10-CM
diagnosis and ICD-10-PCS procedure code lists

HAC 12 Tab - Surgical Site Infection (SSI) Following Certain Orthopedic Procedures of . 1
Spine, Shoulder or Elbow ICD-10-CM diagnosis and 1CD-10-PCS procedure code lists > htt D S //WWW cms. g OV/M ed ICa re/

HAC 13 Tab - Surgical Site Infection (SSI) Following Cardiac Implantable Electronic M ed i care- F ee- fo = S e rvi ce-

Device (CIED) Procedures ICD-10-CM diagnosis and ICD-10-PCS procedure code lists

HAC 14 Tab - *latrogenic Pneumothorax with Venous Catheterization ICD-10-CM P av men -t / H oS p I-t a | AC q C on d / I C d 'I

diagnosis and ICD-10-PCS procedure code lists
0_hacs.html



https://www.cms.gov/Medicare/Medicare-Fee-for-Service-Payment/HospitalAcqCond/icd10_hacs.html

gddsdds  Bundled Charges

Cal. Ins. Guar. Ass'n v. Burwell

O WDICARE & WTWOND ST Benefits and Recovery

(ms C0BR

United States District Court for the Central District of California
January 5, 2017, Decided; January 5, 2017, Filed
Case No 2:15-¢cv-01113-ODW (FFMXx)

372917076227880 00l 03502 ICD-10 M624 39, 03102017 03/10°2017 $332.00 $159.25

1639, 1779,
ST2X0A

372917076227880 2 03502 ICD-10 M6281, E139, 0311207 03112017
FO390, G20,
110, 14891
1639, 1779,

372917090004510 02 2 ICD-10 4] 03102017 03/10:2017

> "The statutory phrase ‘an item
or service' clearly does not refer
to multiple medical treatments

; just because they appear under

m o T S one Charge.”

002 03502 ICD-10 ST2002A 0312 ( $1.977.00

71 372917090004510 2 ICD-10 6523, 03112007 03/1172017 $216.00

3720170961 70630 01 03502 ICD-10 s72 0371022017 037102017

001 03502 ICD-10 ST2009A, 03122017 031272017 $172.00
D72829, E139,




THE PLACE FIRM Pre-Mediation

Must have access to the
Final CP Actions on the MSPRP Medicare Secondary Payer
. Notify the BCRC that you are within 120 days of settlement Recove ry Portal (M S PRP)

. Resolve disputes during this 120-day period

. Request Final CP Amount within this 120-day period Welcome to the MSPRP

* Note: You must settle your case within 3 business days of
requesting the Final CP Amount

ovides a quick and efficient way to request case information and provide

informat 55igt i dicare’s g use of this portal, y v submit a valid authorization,
request an update ¥ seftlement information and dispuie claims.

. Submit settlement information within 30 calendar days of
requesting the Final CP Amount

https://www.cob.cms.hhs.gov/
MSPRP/login



https://www.cob.cms.hhs.gov/MSPRP/login

THE PLACE FIR During Mediation

» Confirms amount is FINAL for 3
business days.

KXXXXXX
XXXXX
$ XXXXXXX

TH NOT A BILL. DO NOT SEND PAYMENT AT THIS TIME.

St Rt Conditon s A o i oo Pymen e > Provides date by which notification to

Dear 3

L] L]
This letrer has been electronically generated. It will not be mailed separately to you or your B C RC Of S ett | e m e nt I S re u I re d
arrorney or other representatives that may be on file. If you have any questions regarding this
lerrer and are represented by an artorney or other representative, you may wish ro ralk to him

or her before contacting us.

This letter notifies you of Medicare’s priority right of recovery as defined under the Medicare
Secondary Payer provisions. Conditional Medicare payments for Medicare Part A and Part B
Fee-for-Service claims have been made that we believe are related to your case for the date of
incident listed above.

i e S S e e » Useful to prevent insurance carrier from

$ XXXXX as the Final Conditional Payment Amount. This amount will not increase as long as:

L] L] L]
You provide notice of settlement information on the Medicare Secondary Payer | I n | m n f n n I | r I
Recovery Portal (MSPRP) by 11/16/2016. and

Your actual settlement date is within 3 business days of the Final Conditional
Payment Requested date of 10/17/2:

f the “"Final Demand.”
Failure to provide this information timely will result in new claims potentially being added to O e I a e a .

your case causing your conditional payment amount to increase.

You will find a listing of Part A and Part B Fee-for-Service claims that comprise this total is
enclosed with this letter and we have posted this conditional payment information under the
"MyMSP" tab of the www.myxr 1 v website.

If you have any questions concerning this matter. please contact the Benefits Coordination &
Recovery Center (BCRC) by phone at 1-855-798-2627 (TTY/TDD: 1-855-797-2627 for the

NGHP PO BOX 138832 OKLAHOMA CITY, OK 73113 SGLEPLNGHP




Repayment Calculations

> C.FR. 411.37(c)
“*Medicare payments are less than the judgment or settlement.
“*Add (Attorney’s Fees) and (Costs) = Total Procurement Costs
¢ (Total Procurement Costs) / (Gross Settlement Amount) = Ratio
“*Multiply (Lien Amount) by (Ratio) = Reduction Amount
¢ (Lien Amount)-(Reduction Amount) = Medicare Demand

> C.F.R. 411.37(d)
“*Medicare payments equal or exceed the judgment or settlement.
“*Add (Attorney’s Fees) and (Costs) = Total Procurement Costs
¢ (Gross Settlement)-(Total Procurement Costs) = Medicare Demand



Payment

% Pay demand amount within 60 days or the lien will accrue interest.
“*» Request for Appeal or Waiver does not toll interest.

“ Interest is due and payable for each full 30 day period the debt remains
unresolved.

< By law all payments are applied to interest first, principal second.
“ 42 CFR.411.24(m)

“ After receiving payment, Medicare will send a letter stating the lien has
been reduced to zero and the case is closed.



pultlraddlt Vedicare Advantage Organizations
» Medicare Parts C & D

" ——— > Provides all of Part A (Hosp.ital
5 ? | MEDICARE Insurance) and Part B (Medical
art DEADLINES

B Insurance) coverage. May offer extra
coverage, such as vision, hearing,
dental, and/or health and wellness
programs. Medicare pays a fixed

amount for your care every month to
the companies offering MAO Plans.

» These companies must follow rules set
by Medicare.



HE PLACE FIR "
Resolution

» Administered by private insurance
companies so many of the difficulties

that dealing with BCRC or CMS can
entail are avoided.

» Often will consider equity and fairness

» The Medicare Secondary Payer Act is
their recovery vehicle.

> Apply §1862(b) & §1870(c) of the Social
Security Act and 31 U.S.C § 3711.



Attorney Liability

» CMS has a right of action to recover its payments from any entity,

including a beneficiary, provider, supplier, physician, attorney, state

agency or private insurer that has received a primary payment.’

42 C.FR. §411.24(qg)
% United States v. Weinberg, 2002 U.S. Dist. LEXIS 12289 (E.E. Pa. July 1, 2002).
» United States v. Harris, 2009 U.S. Dist. LEXIS 23956 (N.D. W. Va. March 26, 2009) affirmed,
334 F. App'x 569 (4th Cir. 2009).
% Denekas v. Shalala, 943 F. Supp. 1073 (S.D. lowa 1996).

» The United States may ... collect double damages against any [ ] entity
... that has received payment from a primary plan or from the proceeds of
a primary plan's payment to any entity.

> Humana v. Paris Blank LLP. 2016 U.S. Dist. LEXIS 61814



Federal Employees Health Benefits Act
(FEHBA)



THE PLACE FIRN FEHBA

The Federal Employees Health Benefits Act of 1959. 5 U.S.C. 88901 et seq.

Healthcare % The largest employer-

PLAN INFORMATION Sponsored group health

FEHE Plan Information for 201 ELATED LINK insurance program in the
Coosing = state below wil take you to = et of all plans avaiabie in that state, o well ac i irsmseniuns R world, covering more than 8
bt st o i e A e S million Federal employees,

retirees, former employees,
and family members.

% FEHBA plans are contracts
between the insurance carrier
and the Office of Personnel
Management (OPM)

% https://www.opm.gov/healthca
re-insurance/healthcare/plan-
information/plans/



https://www.opm.gov/healthcare-insurance/healthcare/plan-information/plans/

THE PLACE FIRY Recovery Rights

L/
000

The language of a FEHBA plan preempts state law if it would differ the "nature or extent of coverage
or benefits."

5 U.S.C. §8902(m)(1)

% "Contractual provisions for subrogation and reimbursement ‘relate to . . . payments with respect to
benefits, because subrogation and reimbursement rights yield just such payments.”
Coventry v. Nevils, 137 S. Ct. 1190 (2017)

% "The Federal Government, more-over, has a significant financial stake. OPM estimates that, in 2014
alone, FEHBA ‘carriers were reimbursed by approximately $126 million in subrogation recoveries. 80

Fed. Reg. 29203. Such ‘recoveries translate to premium cost savings for the federal government and
[FEHBA] enrollees.]’”

Coventry v. Nevils, 137 S. Ct. 1190 (2017)

% "Many other federal statutes preempt state law in this way, leaving the context-specific scope of
preemption to contractual terms [ERISA]... for example..
Coventry v. Nevils, 137 S. Ct. 1190 (2017)



THE PLACE FIR) Helpful Language

» We will not reduce our share of any recovery unless, in the exercise of our discretion. we agree in
writing to a reduction (1) because yvou do not recerve the full amount of damages that you claimed or

(2) because vou had to pay attorneys’ fees.

% Typically FEHBA plans include language authorizing reductions under limited and
specific scenarios.

% Extrapolate from this express language the implied intention to allow the FEHBA
plan the general right of compromise.



Medicaid Third Party Liability



THE PLACE FIRN Ahlborn & Wos

> Ark. Dep’t of Human Servs. v. Ahlborn, 547 U.S. 268 (2006)

< The U.S. Supreme Court unanimously held that federal law did not authorize Medicaid to assert
a lien on the portion of the settlement in excess of the stipulated amount for past medical expenses.
The state has no claim against those portions of a settlement the parties agreed were attributable to
pain and suffering or lost wages.

> Wosv. E M. A, 568 US. 627 (2013)

% Again the U.S. Supreme Court held that Medicaid’s claim was limited to what was “designated as
payments for medical care.” The Court rejected North Carolina’s formula based statute saying “they
cannot do [ ] what North Carolina did here: adopt an arbitrary, one-size-fits-all allocation for all cases”



HE PLACE FIR

PLAINTIFF LIEN RESOLUTION COUNSE

Thank You!

If you would like more information on or assistance in deal with ERISA, FEHBA, Medicare or
Medicare Advantage subrogation/reimbursement matters please contact The Place Firm, PLLC.

David. L. Place
Owner
dave@theplacefirm.com
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OUR MISSION

The Injury Victim Comes First!

The Place Firm was founded with one guiding principle - the injury victim is more in need of the settlement
funds created by their trial attorney than any other party.

Our Approach

The Place Firm works with plaintiff's counsel to address the healthcare repayment demands that may be
made against the injury victim's settlement. We will ensure that Medicare's "super lien" is resolved in
compliance with federal law and guidelines, eliminating the exposure to the Medicare beneficiary as well as
the trial attorney. Additionally, our representation in resolving ERISA, FEHBA, and Medicare Advantage
subrogation demands will allow the trial attorney to settle the underlying case sooner, and with a larger net
recovery for the injury victim.

The Place Law Firm, PLLC
1811 N. Dixie Ave.
Suite 104 PMB #106
Elizabethtown, KY 42701-5564
Phone (270) 370 -3317 Fax (270) 246 -9913

www.ThePlaceFirm.com




